IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-817396-D1 AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Fer nando SEGARRA

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1854
Fer nando SEGARRA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 22 Cctober 1970, an Exami ner of the United
States Coast CGuard at New York, N Y. revoked Appellant's seaman's
docunents upon finding him guilty of msconduct. The
speci fications found proved allege that while serving as a w per on
board SS SANTA MERCEDES under authority of the docunment above
captioned, Appellant:

(1) on or about 16 August 1970, at sea, wongfully exposed
his private parts to two fenal e passengers;

(2) on or about the sane date, at sea, wongfully nade | ewd
and suggestive notions to two female passengers,
"whenever you saw yourself observed by them"”

(3) on or about 15 August 1970, at sea, wongfully exposed
his private parts to two fenal e passengers; and

(4) on or about the sane date, at sea, wongfully nmade | ewd
and suggestive notions to two fenal e passengers "whenever
you saw yourself observed by them"

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence the testinony
of two witnesses and voyage records of SANTA MERCEDES.

I n defense, Appellant offered in evidence his sworn affidavit
and, in effect, wunsworn testinony by a privately procured
interpreter.

At the end of the hearing, the Exam ner rendered a witten



deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order revoking al
docunents issued to Appell ant.

The entire decision was served on 13 Novenber 1970. Appea
was tinely filed on 17 Novenber 1970. Al though Appellant had until
22 February 1971 to perfect his appeal, he has not added to his
original statenent of grounds for appeal.

FI NDI NGS OF FACT

On 15 and 16 August 1970, Appellant was serving as a W per on
board SS SANTA MERCEDES and acting under authority of his docunent
whil e the ship was at sea.

Because of the disposition to be nade of this case, no further
findings of fact are nade.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. It is contended that denial of the services of an
interpreter deni ed Appellant due process in this case.

APPEARANCE: Fields, Rosen, McElligott & Auslander, New York, N.Y.,
by Sanuel 1. Ackerman, Esq., of Counsel.

CPI NI ON
I

Appel l ant did not express a desire for an interpreter until
after the Investigating Oficer had conpleted his case. The
Exam ner ruled that it would be inappropriate for the Exam ner's
Spani sh speaking secretary to act for Appellant. The Exam ner
granted two adjournnments. At the session of the hearing between
the two adjournnents, the Examner said "... while you understood
me, you had difficulty in expressing yourself in English.” R-38.

| am far from convinced that Appellant's command of English
was so poor that use of an interpreter was essential, and | believe
that had this hearing been conducted in its entirety in the way in
which a large part of it was conducted it could be held that
absence of an interpreter was no error. Unfortunately, certain
conduct of both the Investigating Oficer and the Exam ner belies
t he statenent that "you understood ne," and gives the appearance
that during the critical stage of the hearing, the taking of
testinony of the w tnesses against Appellant, the absence of an
interpreter may have been a denial of due process.
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When the Investigating Oficer served the charges and notice
of hearing on Appellant on 27 August 1970 he brought Appellant from
the New York Marine Inspection Ofice on the Battery Park Buil di ng
to the Custons House, where the Examner's office is |ocated, and
enlisted the services of the Examner's secretary to explain to
Appel lant his rights and to read the charges to himin Spanish.

Even before this was disclosed on the record, the Exam ner had
gual ns about whether his own expl anation of Appellant's rights had
been understood, and he used his secretary to pose three questions
to Appellant in Spanish on the basic matters of know edge of right
to counsel, informed waiver of the right, and the desire to proceed
as his own representative. R-2, 3. It appears anonmal ous that
having utilized an "interpreter” on the matter of right to counsel
t he Exam ner then proceeded to advise Appellant in English with no
internmedi ary about nore abstruse concepts such as "burden of
proof," the procedure for taking testinony by deposition, and
Appel lant's status as a conpetent but non-conpell abl e w tness.

After the Investigating Oficer had rested, but before
Appel l ant had indicated a desire for an interpreter the Exam ner
again saw fit to call his secretary to discuss matters wth
Appellant. R-34. 1In an off-the-record discussion it appears that
the secretary told the Examner in English what Appellant had told
her in Spanish. Anot her anomaly appears in that, back on the
record, the Exam ner called upon Appellant to acknow edge that the
Exam ner's summary in English of what the secretary had said off
the record was correct.

When Appel lant first expressed a desire for an interpreter at
R-36, what he actually asked was that the Exam ner's secretary be
recal |l ed. It appears that there was unrecorded conversation
bet ween Appellant and the Investigating Oficer, because the
| nvestigating Oficer said:

"First he wants to be explained better what testify in
his own behalf is. He mght want to do that but | can't
quite get it across to him"

The Exam ner denied the use of his secretary for this purpose and
suggested that Appellant get his own interpreter. The difference
bet ween expl aining the right to counsel and explaining the right to
testify is not so apparent that it necessarily follows that it
woul d be correct to use the secretary for one purpose and not for
the other; nevertheless, the Exam ner once nore utilized the
secretary for his own purpose to ascertain that Appellant wanted an
adj ournnent. R-37.



At reconveni ng, the Exam ner again comuni cated wi th Appel | ant
t hrough his secretary, off the record, to ascertain that Appellant
had prepared an affidavit in English with someone's hel p.

It is true that Appellant had an "interpreter” of his choice
for the presentation of his defense, but on this record it is
i nescapabl e that both the Investigating Oficer and the Exam ner
doubt ed t hat Appel |l ant understood them because of their sua sponte
use fromtinme to tinme of the Examner's secretary, and this casts
a shadow on the proceedings in which the testinony of two very
damagi ng wi tnesses was taken. Either an interpreter should have
been utilized throughout or no interpreter at all was necessary.

It should not be necessary to expound on the use of
interpreters, but it is noteworthy that neither "interpreter” was
swor n. It is essential that an oath be taken to nmake exact
transl ations between the two |anguages involved and to report
faithfully in both directions what has been said.

It is also elenmentary that an interpreter is not permtted to
par aphrase or summarize in his own words what was said by either
party to a dial ogue, although an interpreter may, speaking for
hi msel f, point out possible anbiguities. Paraphrase and sumary,
even made off the record, were permtted here, and neither
"interpreter” was sworn.

Some unusual procedures were followed in the presentation of
Appel lant's defense in this case which | cannot overl ook both for
their inportance in this case and their possible deleterious
effects in other cases if the practices are permtted to spread.

Appel lant's unsworn interpreter placed in evidence, wthout
obj ection by the Investigating Oficer, an affidavit nade by
Appel  ant before a notary public. The docunment was in English
Only Appellant as affiant and the notary public signed the
docunent. The matter was never explored but the record opens the
question of whether Appellant nmade his affidavit in English, or
made it in Spanish with the notary public translating into Engli sh.

The interpreter did all the talking for Appellant throughout
t he session except that at one point Appellant hinself spoke (R-49)
and was told by the Examner to communicate only through the
interpreter. Having entered the affidavit into evidence, the
unsworn interpreter went on to give what cannot be construed ot her
than as unsworn testinony (Appellant was not under oath) since he
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stated as fact contentions contrary to the testinmony of the
| nvestigating Oficer's witnesses and i ntroduced statenments as to
the contents of other docunents relative to Appellant's physica
condition, docunents which the Exam ner sighted and acknow edged
al t hough he returned themto Appellant w thout naking them exhibits
since Appellant would need the docunents for continuance of his
medi cal treatnent.

Wen Appellant's interpreter conpleted his recitation the
Exam ner wunaccountably announced, "I wunderstand this to be an
opening statenent.” R-55. Since Appellant's "interpreter" did not
purport that what he had said was a statenment of what Appell ant
intended to prove at a |later stage and stated when he had fini shed
that he was finished, it is inconceivable that what was attenpted
was, however, unskillfully done, other than a defense on the nerits
and not an "opening statenent."

The Exam ner announced that this was the "finish" of the case,
and said "Then we are up to what is known -- is there anything
further by the Governnent?" It is obvious fromthis quotation and
from what happened shortly thereafter that the Exam ner was about
to say "Then we are up to what is known as 'summation.'" R-57.
(After the Investigating Oficer's interruption had been di sposed
of, the Examner imediately laid down his "rules of the
summation.")

VWhat the Investigating Oficer wished to do was question
Appel l ant. The Exam ner said that he could not because Appell ant
had not testified, but had only submtted an affidavit and had nade
an "openi ng" statenent (which, as we have seen, led directly to
final summation). There is no doubt that this procedure was not
prejudicial to Appellant, but | cannot approve, by failure to
coment, a procedure that would permt introduction into evidence
of an ex parte sworn statenent froma affiant who is avail able for
cross-exam nation w thout also permtting the cross-exam nation.
Especially when the affidavit is that of a person charged it is the
duty of the Investigating Oficer to seek to bar the entry of this
sworn testinony into evidence, unless there is an assurance that
the affiant is amenable to cross-examnation and | am far from
certain that the Examner did not have a duty to exclude the
affidavit on his own notion, wthout a special notation on the
record that acceptance of the affidavit into evidence would
automatical ly subj ect t he per son char ged--af fi ant to
Cross-exam nati on.

|V

| am troubled by the framng of the second and fourth
specifications, the appearance in the record of wunsolicited

-5-



testinony of a wtness, the possible prejudice to Appellant that
m ght have occurred because of the acceptance of this evidence
W t hout comment or remark, the possible confusion of dates because
of the poor ordering of the specifications, and the possibility
t hat an unresol ved, undi scussed, discrepancy exists in the evidence
agai nst Appel | ant.

The third specification of msconduct alleged that on 15
August 1970 Appel lant had exposed his private parts to two (femnal e)
passengers on the vessel. This parallels exactly the allegation of
the first specification which alleged a simlar act as occurring
before two (fenal e) passengers on 16 August 1970. The record nakes
it clear that the two wonmen were the sanme on each occasion

The first and third specifications appear to allege single
acts of exposure to the sane two passengers on two consecutive
dates. The second and fourth specifications (dealing, as we |earn
fromthe conpleted record, with the sane two passengers) do not
purport to refer to single acts conmtted in the presence of the
two passengers but to a potential series of acts on several
occasions on each date, in the presence, it nust be assuned on the
whol e record, of both passengers "whenever you saw yourself being
observed by them"

The intrinsic fault of this |language is obvious and is not
cured by the Examner's findings which held the specifications
proved as all eged. Under the allegations, the burden upon the
| nvestigating O ficer was to prove that Appellant "saw' hinself
"bei ng observed"” by the passengers one or nore tines, but no nore
than sone indefinite nunber of tinmes. Thus, if the Investigating
O ficer had offered evidence to prove that the passengers had
observed Appellant on five tines on each date, the way was open for
Appel l ant to contest that:

(1) on each occasion he had not see hinself being observed by
t he passengers; or

(2) he had seen hinself being observed on another occasion
when he had not perforned the act all eged.

It imrediately comes to mnd to question why the Investigating
O ficer chose to couch the indecent exposure specifications in
terms limted to a single occurrence on each date while the | ewd
nmotions on each date were left open to innunerable, unprovable
possibilities.

Specul ation is not to be encouraged, but to insure that faults
in the instant case are not repeated, | speculate that the
specifications were drawn up without precision. The entire thrust
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of the specifications and of the hearing intimtes, as | shal
expl ore below, that Appellant on one date or the other commtted
one or nore acts of |ewd suggestion while on each date he had
commtted only one act of indecent exposure.

It is inconprehensible that an official authorized to serve
charges under R S. 4450 would be able to investigate a conpl ai nt of
m sconduct and determ ne that acts of exposure had occurred at
identifiable tinmes and not be able to determi ne that associated
acts on the sane dates, on their face adjuncts of the exposures

al l eged, could not be so identified and alleged. It also troubles
me that the matter was never raised by the Examiner in the case
until he adverts to the chronological reversal of dates in his

opi nion. The undesirable speculation that | nust indulge in here
is pronpted by the record of testinony of the w tness Brown at
R-22. The witness had testified as to two occasions, one on each
of the dates in question, of |lewd gestures and i ndecent exposure on
the part of Appellant. At R 22 the Exam ner announces that he is

about to release the wtness. Wth no objection from anyone
recorded, and with no break in the record, the Exam ner says, "Wit
one second, I'll make a note." Again without a break in the record

the witness states, apparently w thout question or solicitation:

"The same night we saw him when we were sitting on the
pronenade deck we got in touch with M. DeFazi |ater on and he

said, "well if you see himagain it will probably be about the
time the crew go for their neals, their nighttinme neal,"
di nner as we would call it... W called M. DeFazi, and M.

DeFazi cane down with M. Kagan, and M. Kagan canme fromthe
port side and M. DeFazi came fromthe starboard side and they
caught himdirectly beneath the w ndow. "

It is clear that this testinony deals with events of 16 August
1970. Between the testinony in the record and the findings of the
Exam ner | gather that:

(1) Ms. Brown saw Appellant from her w ndow at about noon,
at which tinme Appellant "notioned her to come out on
deck" (Exam ner's finding #5).

(2) Ms. Brown and Mss Fallon shortly thereafter, while
sitting on the pronenade deck saw Appel | ant agai n expose
hi msel f (Exam ner's finding #6); and

(3) that evening, Ms. Brown, fromthe w ndow, saw Appel | ant
"attenpting to attract the attention” of Ms. Brown.

This third conclusion is based on Exam ner's finding #8 (in which
he used the words "attract the attention of these wonen"), and M ss
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Fallon's testinony that on this occasion she did not see Appel |l ant
at all but that she tel ephoned the Chief Engi neer when Ms. Brown
told her that she saw Appell ant down on deck.

No matter which of the three episodes of 16 August 1970 is
being considered at any one tinme, it is clear that on two
occasions, the first and third, the observation of Appellant was by
Ms. Brown alone, and the Examner's findings of fact that
Appel l ant nmotioned to Ms. Brown to cone out on deck do not,
wi t hout nore, support a finding that Appellant nade "lewd and
suggestive notions" to Ms. Brown nuch |ess that he made "l ewd and
suggestive notions to two fenmal e passengers.™

CONCLUSI ON

| consider as highly questionable the manner in which the
apparently unsolicited testinony of the w tness Brown concerning
the events of the evening of 16 August 1970, which would tend to
tie Appellant's conduct to his "apprehension"” by ship's officers,
entered the record when the Exam ner was apparently maki ng a note
after it had been agreed that the wi tness could be rel eased.

| conclude also that many transactions took place in this case
whi ch shoul d have been of record which were not recorded, although
| have spelled out only one or two of such incidents.

| conclude that the second and fourth specifications were
poorly drafted and could not have been found proved as all eged, at
the sane tinme noting that a nere notion to a person to conme out on
deck is not necessarily a "lewd" notion w thout further explication
of the circunstances.

| conclude that an act alleged to have taken place in the
presence of and directed toward two passengers cannot be found
proved as all eged when the record clearly shows that only one of
t hose persons observed the act, in the circunstances of this case.

| conclude that the sua sponte use of a Spanish speaking
enpl oyee of the United States as an unsworn interpreter in dealing
with Appellant at several critical points selected by the
| nvestigating Oficer and the Exam ner creates an appearance that
the failure to use an interpreter when other equally inportant
matters were under consideration was error

The conbination of all these factors, plus the errors in
charges and findings, persuades ne that a nere remand is not an
adequat e sol ution. The strong evidence adduced cries out for
hearing but it nmust be a hearing on charges on a proper record in
which it clearly appears that Appellant's rights are accorded to
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hi m
ORDER
The order of the Exam ner entered at New York, N Y., On 22
Cct ober 1970 is SET ASIDE. The Examner's findings are also SET

ASI DE. The charges are DISMSSED wthout prejudice to
reinstitution of new proceedi ngs.

C. R BENDER
Admral, U S. Coast Cuard
Conmmandant

Si gned at Washington, D.C., this 16th day of Septenber 1971
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